IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

SH RLEY PRI TCHARD PLAI NTI FF
VS. Cvil Action No. 1:94cv87-D-0O
HENKELS & M:COY, | NC. DEFENDANT

VEMORANDUM OPI NI ON

Currently pending before this court in this matter is the
notion of the defendant for an entry of summary judgnment in its
favor. Finding that there exist genuine issues of material fact
only as to sone of the plaintiff's clains, the notion will be
granted in part and denied in part.

FACTUAL SUMVARY

There are many assertions and facts in contention in this
case, and for the present purposes of the court it will be better
at this portion of the court's opinion to briefly explain facts
rel evant to the nature of the case without nuch detail. Wen other
contentions or facts becone relevant to the court's analysis, they
will be noted. From about April of 1992 until Septenber of 1993,
plaintiff Shirley Pritchard was enployed in Starkville, M ssissippi
by the Deviney Conpany (Deviney). Ms. Pritchard contends that
whil e enployed there, she was subjected to sexual harassnent by
several supervisory enpl oyees of the conmpany. The primary busi ness
of Deviney at the tinme was the construction of conmunication |ines
for South Central Bell. Devi ney subsequently Ilost the South

Central Bell contract, and therefore virtually abandoned the



Starkville operation. Defendant Henkels & McCoy, Inc. (Henkels)
took over the South Central Bell contract and the Starkville
operation as well. Pursuant to this takeover of the contract, many
of the prior Deviney enpl oyees were hired by Henkel s including the
plaintiff? Apparently, also anong those hired were sonme of the
enpl oyees whomthe plaintiff clains sexually harassed her. Calvin
MIls, who has never worked for Deviney, was enpl oyed by Henkel s at
the sane office as Pritchard. The defendant states that MI|s was
Pritchard' s inmedi ate supervisor. The plaintiff denies this, but
it appears that the plaintiff answered the phone for MIIs and t hat
MIls had the authority to fire the plaintiff.

The plaintiff states that she nmade various conplaints to
managenent concerning the actions of her fellow enpl oyees, both
whi | e wor ki ng for Deviney and for Henkels. She eventually filed an
EEQC char ge agai nst Deviney in Decenber of 1993, and a state court
action in the Cktibbeha County Crcuit Court in January of 1994.
The plaintiff states that these actions were wdely discussed
around t he Henkel s wor kpl ace. After the filing of her EEOCC charges

and state court lawsuit, the plaintiff also notes that the work

! The parties do not dispute that the plaintiff was charged
Wi th various adm nistrative duties within the conpany, including
the collecting and preparation of billing to South Central Bell.
However, the parties cannot agree as to the title of the
plaintiff's job. The plaintiff asserts that she was the "office
manager,"” while the defendant clains she was nerely a "clerk."
The court is of the opinion that the difference may only be
semant i cal



envi ronment becane "visibly different and harsher."”

Regardl ess, both the plaintiff and the defendant agree that
the quality of the plaintiff's work declined after Henkels took
over the Starkville operation. The plaintiff explains that this
decline is attributable to a lack of instruction on the part of
Henkel s and its supervisory staff. This decline led to errors in
billing for which Pritchard was responsi bl e.

Pritchard was fired by Calvin MIIls on Mnday, January 17,
1994. The firing of the plaintiff was a very hostile
confrontation, and the parties hotly dispute the circunstances of
this incident. The plaintiff filed this |awsuit? and asserted the
foll ow ng clainms agai nst Henkel s:

1) that her firing was in violation of Title VIl of the

Cvil Rghts Acts of 1964 and 1991 as a retaliatory

firing in response to the filing of a claimwth the

EECC,

2) that the defendant is liable to the plaintiff under

the M ssissippi "fighting words" statute for the actions

of Calvin MIIls during the firing incident;

3) that the defendant is liable to the plaintiff for a

trespass commtted by Calvin MIIs during the firing

i nci dent; and

4) that the defendant was wongfully term nated from
her enpl oynment under M ssissippi | aw

2 Oiginally, this suit was filed against both Deviney and
Henkel s. The state court action agai nst Deviney was di sm ssed so
that the plaintiff could proceed against that party in federal
court. Deviney and the plaintiff have since settled the clains
agai nst Devi ney and that party has been dism ssed fromthis
action.



The defendant has now noved this court for the entry of a judgnent
as a matter of lawin its favor.

SUMVARY JUDGVENT STANDARD

Summary  j udgnent is appropriate "if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there i s no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of [|aw F.RCP. 56(c). The party
seeki ng sunmary judgnent carries the burden of denobnstrating that
there is an absence of evidence to support the non-noving party's

case. Celotex Corp. v. Catrett, 477 U.S. 317, 325, 106 S. C.

2548, 2553, 91 L.Ed.2d 265 (1986). After a proper notion for
summary judgnent is nmade, the non-novant nust set forth specific

facts showng that there is a genuine issue for trial. Hanks v.

Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.
1992). If the non-novant sets forth specific facts in support of
al l egations essential to his claim a genuine issue is presented.
Celotex, 477 U.S. at 327, 106 S.Ct. at 2554. "Where the record,
taken as a whole, could not lead a rational trier of fact to find
for the non-noving party, there is no genuine issue for trial."

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574,

587, 106 S. Ct. 1348, 89 L.Ed.2d 538 (1986); Federal Sav. and Loan
Ins. v. Krajl, 968 F.2d 500, 503 (5th Gr. 1992). The facts are

reviewed drawing all reasonable inferences in favor of the non-



moving party. King v. Chide, 974 F.2d 653, 656 (5th Gr. 1992).

DI SCUSSI ON

TI TLE VI RETALI ATI ON CLAI M
As a claimarising under Title VII, the plaintiff's claim of

discrimnation is subject to the McDonnell Douglas shifting burden

of production. MDonnell Douglas Corp. v Green, 411 U.S. 792, 93

S.C. 1817, 36 L.Ed.2d 668 (1973). The plaintiff has the initial
burden to establish his prima facie case. |If the plaintiff does
establish a prima facie case, "the enployer nust articulate sone
| egitimate, nondi scrimnatory reason for the termnation.”

Fl anagan v. Aaron E. Henry Community Health Serv. Cr., 876 F.2d

1231, 1233-34 (5th Cr. 1989); Witing v. Jackson State University,

616 F.2d 116, 121 (5th Cr. 1980). The enpl oyer need not prove the
absence of a discrimnatory notive, but nust show that the
discrimnatory notive did not play a significant factor in the
decision to discharge plaintiff. Witing, 616 F.2d at 121. Once
the enpl oyer articulates its nondiscrimnatory notive, the burden
is again on the plaintiff to prove that the articulated legitinmate
reason was a nmere pretext for a discrimnatory decision. 1d. The
burden of persuasion to establish the statutory violation
ultimately rests with the plaintiff, "who nust establish the
statutory violation by a preponderance of the evidence." 1d. Even
if the plaintiff succeeds in revealing defendant's reasons for

termnating him were false, he still bears the ultimte



responsibility of proving the real reason was "intentional

discrimnation." Saint Mary's Honor Center v. H cks, --- US. ---,

113 S.&. 2742, 125 L.Ed.2d 407 (1993) ("It is not enough to
di sbelieve the enployer; the factfinder nust believe the
plaintiff's explanation of intentional discrimnation.")
A The Prima Faci e case
In order to establish her prima facie case of retaliation
under Title VII, the plaintiff nust show
1) that she engaged in activity protected by Title VII;
2) that an adverse enpl oynent action occurred; and
3) that there is a causal connection between the
participation in the protected activity and
t he adverse enpl oynent deci sion.

Shirley v. Chrysler First, Inc., 970 F.2d 39, 42 (5th Cr. 1992).

There does not appear to be any dispute that the plaintiff has net
the first two of the prima facie requirenents. The plaintiff filed
an EEOC cl ai m agai nst her enpl oyer chargi ng sexual harassnent, and
t hus engaged in activity protected under Title VII. Subsequent to
this, she was term nated from her enploynent, albeit technically
from a different enployer. The existence of the renmaining
requi renent required to establish her prima facie case - a causal
connection - is a contended issue.

The plaintiff filed her EEOC conpl ai nt agai nst Devi ney on or
about Decenber 28, 1993. She was fired by MIIls on January 17,
1994, less than three weeks |later. This timng itself is

i nherently suspicious, and this alone is mnimally sufficient for



t he purposes of the notion at bar to establish her prinma facie case

as to a claimof reprisal discrimnation. See, e.qg., Shirley, 970

F.2d at 44; Watt v. Gty of Boston, 35 F.3d 13, 16 (1st Cr.

1994); Evans v. School Dist. of Kansas Cty, M., 861 F. Supp. 851,

858 (WD. M. 1994). The plaintiff has net her burden in this
regard.

Havi ng determ ned that the plaintiff has net her burden under
the present notion to establish her prima facie case as to her
claimof reprisal discrimnation, the court nust apply the shifting
burden of production and require the defendant to articulate a
| egitimate non-di scrimnatory reason for the action taken agai nst
the plaintiff.

B. Legiti mate Non-di scrim natory Reason for D scharge

The defendant offers unsatisfactory job performance as its
| egitimate non-di scrimnatory reason for discharging the plaintiff
in this case. The plaintiff herself even admts that her work
performance declined after being hired by Henkels, but attributes
her deficiencies to lack of instruction and direction. I n any
event, the defendant has net its burden in this regard.

C. Pretext and Proof of Discrimnation

Now that the defendant has presented its legitimte, non-
discrimnatory reason for discharge, the plaintiff nust present
evidence sufficient for a finder of fact to determne that the

proffered reason is a nmere pretext for discrimnation



As already discussed by the court, there is a close tenporal
proximty between the plaintiff's filing of EEOCC charges agai nst
t he def endant and her term nation of enploynent. While sufficient
to create a prima facie case, this fact alone is inadequate to

provi de proof of pretext. Arnstrong v. Cty of Dallas, 997 F.2d

62, 67 (5th Gr. 1993). The plaintiff nust provide nore.

Before firing the plaintiff, MIls contacted two ot her Henkel s
supervi sory enployees, Ray Smth and David Floyd, concerning the
termnation of Pritchard. Ray Smth was a forner Devi ney enpl oyee
agai nst whom the plaintiff had clained sexual harassnent. The
def endant states that MIIls contacted the two sinply to verify his
authority to fire Pritchard, but the plaintiff contends that Smth
and MIls were al so good friends. The plaintiff asserts that MIls
fired her for levying harassnent clains against Smth because of
this friendship. This alleged friendship adds to the circunstances
surroundi ng this case, such as the cl ose tenporal proxi mty between
t he EECC charge and the term nation, fromwhi ch a reasonabl e fi nder
of fact could infer discrimnation and base a finding of pretext.

The defendant asserts that Calvin MIIls, the Henkel s enpl oyee
who fired the plaintiff, was conpletely unaware that the plaintiff
had filed an EECC cl ai m agai nst Deviney, or that she had filed a
state court action. The plaintiff has admtted that she never told
any manager or supervisor of Henkels that she had done such. |If

true, this would prevent the plaintiff fromrecovery, regardl ess of



a friendship between MIls and Smth. However, Pritchard al so
contends that her EEOC cl ai mand correspondi ng | awsuit were common
know edge around the workpl ace. The parties dispute whether MIIs
had know edge of the plaintiff's EEOC charges, and this dispute of
a material issue of genuine fact precludes a grant of summary
j udgnent based on this issue.
1. THE "FI GHTI NG WORDS" STATUTE

The plaintiff asserts that when Calvin MIIls fired her, he
accused her of stealing a coat that had arrived for himin the
mail. The plaintiff clainms that she is entitled to recover for
this accusation by MIIls under the M ssissippi "fighting words"
statute. M ss. Code Ann. 8 95-1-1 (1972). It is this court's
opinion that the constitutional validity of this statute is tenuous
at best. However, this court need not reach that aspect of this
statute, in that the plaintiff has asserted this claimnot agai nst
MIls hinmself but against his enployer by virtue of respondeat
superi or. A corporate enployer cannot be held |iable under the
"fighting words" statute for the words of its enployee. M | ner

Hotels v. Dougherty, 15 So. 2d 358, 359 (Mss. 1943); Dixie Fire

| nsurance Co. v. Betty, 58 So. 705, 705 (Mss. 1912). | ndeed,

Chi ef Judge Senter has recently spoken for this court on the

matter, reaching this same conclusion. Lawson Vv. Heidelberg

Eastern, No. 1:93cv243-S-D (N.D. Mss. Jan. 10, 1995) (1995 W

12587) . There is no genuine issue of material fact as to this



claimof the plaintiff, and the defendant is entitled to a judgnent
as a matter of law on the matter.
[11. TRESPASS

The plaintiff has further clainmed that Calvin MIls commtted
a trespass on her property during the firing incident. Pritchard
asserts that Calvin MIIs "rummaged" through her purse, ostensibly
to obtain the tape recorder the plaintiff used to capture the
exchange between the two concerning her termnation. The plaintiff
has not all eged that she was permanently di spossessed of her purse,
or that her purse was sufficiently damaged in order to warrant an
action for conversion. Under the facts presently given, this
action is properly named one for trespass to chattels. The
M ssi ssi ppi Suprenme Court has apparently not addressed this issue
in detail, but has oft discussed the related tort action of

conver si on. See, e.q., Geenlee v. Mtchell, 607 So.2d 97, 111

(Mss. 1992); LaBarre v. Gold, 520 So.2d 1327, 1330 (M ss. 1987);

Masonite Corp. v. WIllianms, 404 So.2d 565, 567 (Mss. 1981).

"Trespass to chattels survives today . . . largely as a little
brot her of conversion.” Prosser and Keeton on the Law of Torts,
Ch.3 8§ 14, p.85 (5th Ed. 1984). There are, however, sone inportant
di fferences. See Trespass, 75 AmJur.2d 88 16-24 (1994). Thi s
i ssue was not adequately addressed in the subm ssions of the
parties, and the court cannot say that the defendant is entitled to

a judgnent as a matter of law on this issue.

10



V.  WVRONGFUL TERM NATI ON

The final state |l awclaimasserted by the plaintiff is one for
wr ongful discharge. The plaintiff and defendant agree that
Pritchard was enployed by Henkels as an enployee-at-wll. It is
wel | established that under M ssissippi |aw, an enpl oyee-at-wll
may be fired for any reason or no reason, but not for a legally

i nperm ssible reason. MArn v. Allied Bruce-Termnix Co., Inc.,

626 So. 2d 603, 607 (Mss. 1993); Kelly v. Mssissippi Valley Gas

Co., 397 So. 2d 874, 874 (Mss. 1981). One such illegal reason is
reporting illegal activity of the enployer. MArn, 626 So. 2d at
607. It is this exception from the MArn decision that the
plaintiff seeks to utilize in obtaining recovery against the
def endant in this case.

The plaintiff states that pursuant to the direction of her
superior, Wendy Padgett, she conpil ed records of personal tel ephone
calls that Calvin MIls made from conpany phones. The plaintiff
then forwarded these records to Padgett. The plaintiff asserts
that MIls fired her because she was reporting these i nproper
tel ephone calls to MIIls, and that this termnation is a proper
basis for a state |law claimof wongful discharge under MArn.

Thi s exception to the M ssissippi enploynent-at-wi || doctrine
is relatively recent, and the M ssissippi Supreme Court has yet to
further clarify the MCArn deci sion. It is not the place of this

court to create law for the state of M ssissippi, but only to make

11



an educated guess as to how the M ssissippi Suprene Court would
resolve new problens. This court believes that it does not have
before it sufficient information to nmake a proper determ nation.
Once in possession of all the relevant facts, this court will be
capable of a much clearer resolution of the plaintiff's claimin
this regard. At this juncture, the court cannot say that the
defendant is entitled to a judgnent as a natter of |aw, and summary
judgnent on this issue will be denied.

CONCLUSI ON

The defendant is entitled to a judgnent as a matter of |aw
wth regard to the plaintiff's claim under the M ssissipp
actionable words statute. As to the remaining clains, there are
genui ne i ssues of material fact which preclude the grant of sunmary
j udgment and the defendants are not entitled to a judgnment as a
matter of law. In any event, this court is of the opinion that the
best course of action is to allow the remaining clains to proceed

to trial. The United States Suprene Court has noted the

flexibility of this court to do so. Anderson v. Liberty Lobby,
Inc., 477 U S. 242, 255, 106 S.C. 2505, 91 L.Ed.2d 202 (1986)
("Neither do we suggest . . . that the trial court may not deny
summary judgnent in a case where there is reason to believe that
the better course would be to proceed to a full trial.").

A separate order in accordance with this opinion shall issue

t hi s day.

12



TH S day of January, 1995.

United States District Judge

13



IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PP
EASTERN DI VI SI ON

SH RLEY PRI TCHARD PLAI NTI FF
VS. Cvil Action No. 1:94cv87-D-0O
HENKELS & M:COY, | NC. DEFENDANT

ORDER GRANTI NG I N PART AND DENYI NG I N PART
DEFENDANT' S MOTI ON FOR SUMVARY JUDGVENT

Pursuant to a nmenorandumopi nion i ssued this day, it is hereby
ORDERED THAT:

1) the notion of the defendant for an entry of sunmary
judgnent as to the plaintiff is GRANTED as to the plaintiff's claim
under M ss. Code Ann. 8§ 95-1-1 (1972).

2) the notion of the defendant for an entry of sunmary
judgment is DENIED as to the remaining clains of the plaintiff, in
that this court is of the opinion that the best course would be to
allow the plaintiff's clainms to proceed to tri al

Al l  nmenoranda, depositions, affidavits and other matters
considered by the court in denying the defendant's notion for
summary judgnent are hereby incorporated and nmade a part of the
record in this cause.

SO ORDERED, this the day of January, 1995.

United States District Judge



